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its Singapore copyright despite assurances that the copyright will be reassigned
to the worldwide copyright owner at the end of the relationship.
g. Future Amendments?
For the moment, copyright owners in Singapore are pleased at the Chief Justice's decision, much to the chagrin of consumer associations. There is discussion,
however, amongst legal circles that legislation may be introduced to amend the
Singapore Copyright Act and in effect overturn this decision. Much will depend
on the lobbying by vested interests in Singapore.

Switzerland*
I. The Swiss New Act on Investment Funds
On December 14, 1992, the Federal Council (the Swiss government) presented
to the Parliament the draft of a new Law on Investment Funds.' The new Act
was adopted by the Parliament on March 18, 1994,2 and is scheduled to enter
into force on January 1, 1995.
This present revision, which happens at a time of an unprecedented boom in
the investment funds industry, 3 represents the achievement of a process that started
in the late 1980s. The financial community and the Federal Banking Commission,
which is the Swiss supervisory authority of banks and investment funds, drew
the attention of the government to the increasing number of investment funds
set up by Swiss banks abroad and in particular in Luxemburg. 4 This movement
of investment funds reached a point where the number of foreign funds created
by Swiss banks and authorized to solicit the public in Switzerland exceeded the
number of domestic funds. 5
Swiss banks justify this exodus by stating that the Act presently in force, which
has not been amended since its enactment in 1967,6 contains strict and inflexible
investment rules they consider obsolete. These rules are viewed as an obstacle
*Prepared by Mich~le Wassmer, partner of Borel & Barbey, Geneva, Switzerland.
1. 1993 FEUILLES FED9RALES [F.F.] I, at 189.
2. New Act on Investment Funds, 1994 F.F. II, at 303.
3. During the last six years the total assets of the investment funds managed by Swiss banks
increased fourfold from Sfr 32 billion in 1987 to more than Sfr 140 billion at mid-1993. JOURNAL
DE GENtVE, Bus. Supp., Feb. 4, 1994, No. 29.
4. FED. BANKING COMM'N ANN. REP. 186 (1988).
5. At the end of 1993 there were 240 Swiss investment funds compared to 566 foreign funds,
429 of which were registered in Luxemburg. FED. BANKING COMM'N ANN. REP. 189, 190 (1993).

6. Federal Act on Investment Funds,
951.31.
VOL. 28, NO. 4

RECUEIL SYST9MATIQUE DU DRorr FEDERAL

[R.S.]

REGIONAL DEVELOPMENTS

1125

to modern investment management. In practice, the present Act only authorizes
investments in securities (shares/bonds) or real estate.
In addition, Swiss funds are difficult to register and market abroad due to their
structure. The fact that Switzerland is neither a member of the European Union nor
of the European Economic Area is a clear disadvantage, in particular compared to
Luxemburg whose investment funds can be distributed in the European Union
upon mere notification to the foreign supervisory authorities. Finally, another
relevant issue that leads Swiss banks to set up investment funds abroad, and in
Luxemburg in particular, is related to Swiss tax aspects.
The amendment of the Act, whose aim is to restore the competitiveness of
Switzerland in a field where it was traditionally active, became therefore an
urgent issue.

II. Fundamental Aspects of the Amendment
The expert committee that prepared the bill7 has clearly reaffirmed that the
aim of the new Act remains the protection of investors. 8 However, the means
to reach this objective have been modified. Under the present Act protection is
achieved by offering fund managers limited investment possibilities. Under the
new Act protection of investors will be provided by more effective transparency
rules and the requirement of professional qualification for investment fund management. As a consequence of this different concept, the new Act will largely
liberalize the investment rules.
In response to the request for more flexibility, the new Act was conceived as
a" frame law" that will contain only fundamental provisions, such as the structure
of the funds, rights and obligations of the investors, management of the funds,
and management of the custodian banks. The details (specific investment rules)
will be set forth in ordinances issued by the Federal Council and the Federal
Banking Commission. This method of legislation will allow the government and
the supervisory authority to adapt more rapidly to change in the financial markets
or in investment techniques than would be possible if it were necessary to amend
an act adopted by the Swiss Parliament.
III. The New Act
A.

DEFINITION AND SCOPE OF THE LAW

The definition of an investment fund is given by article 2, paragraph 1 of the
Act. 9 Its characteristics are:
7. On June 22, 1990, the Federal Finance Department appointed an expert committee to prepare
the draft of the new Investment Act. It presented its report in December 1991.
8. 1993 F.F. I, at 198.
9. New Act on Investment Funds, 1994 F.F. II, art. 2, para. 1: "An investment fund is a pool
of assets contributed by investors on the basis of a public solicitation for the purpose of a collective
investment and which is managed, in general, by the fund management for the account of the investors
according to the principle of diversification of risks."
WINTER 1994
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-a pool of assets
-contributed by investors
-pursuant to public solicitation' °
-managed by a fund management.
Contrary to the Act presently in force, which sets up the principle of diversification
of risks as one of the characteristics of an investment fund, the new Act only
mentions it as a rule of management applicable to certain types of funds.
As is now the case, only investment funds organized as contractual agreements
are subject to the Act. " The new Act therefore excludes from its scope Swiss funds
organized as corporations, even though such funds are allowed. This different
treatment is justified by the fact that shareholders of a corporation benefit from
the rights granted to them by corporate law, whereas investors in contractual
investment funds cannot exercise any influence on management and need the
specific protection of the law on investment funds. In this respect Swiss corporations that have a fixed capital are not ideal vehicles for investment funds, which
imply the continuing issuance and redemption of units. Contrary to Swiss funds,
foreign funds will be subject to the Act under whatever form they are organized.' 2
B.

STRUCTURE OF THE INVESTMENT FUND

The legal basis of the fund is the contractual agreement by which the management of the fund undertakes to enable the investors to participate in a collective
investment, proportionally to their contribution, and to manage the fund independently according to the regulations of the fund and of the law. The custodian
bank is also a participant in the agreement."
The regulations issued by the management of the fund with the agreement of
the custodian bank are subject to the approval of the Federal Banking Commission.
This document must contain rules on all issues enumerated in article 7, paragraph
3 of the Act. '4 Any amendment to the regulations, which under the present Act
10. Id. art. 2, para. 2: "Any solicitation [is deemed public] which independently of its form,
is not addressed to a restricted number of persons only. The clientele of a firm is not a priori considered
as a restricted circle of persons."

II.
12.
13.
14.

Id. art. 3, para. 1.
Id.art. 44.
Id.art. 6.
Id.art. 7, para. 3:
[The regulations] contain in particular provisions on the following issues:
a. Denominations of the fund, corporate name, and legal seat of the management
company and custodian bank.
b. Directives governing investment policy: when the policy presents specific risks,
they shall be clearly mentioned and recognizable for the investor.
c. Method of calculation of the issuing redemption price of the units.
d. Use of the net profit and of the capital gains realized by the sale of assets.
e. Nature and calculation of all remunerations received by the management company
and the custodian bank, including issuing and redemption commission, as well as
brokerage fees or other expenses that can be debited to the fund.
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has to be submitted to the Civil Court for approval, shall henceforth be subject
to approval by the Federal Banking Commission. This amendment will be welcomed as the present process of modifying the regulations appeared to be very
lengthy and unsatisfactory.
C.

THE MANAGEMENT COMPANY

The new Act provides that the fund shall be managed by a Swiss corporation
whose exclusive corporate object shall be the management of investment funds.
Contrary to the Act presently in force, the management must be separate from
the custodian bank. 5 By stating this obligation, the new Act adapts Swiss law
to international standards and in particular those prescribed in the European
Union. 16 The separation shall not only be legal, but the Act states that individuals
at the head of the management company shall be independent from those of the
custodian bank. At present Swiss banks frequently manage their funds themselves
and in almost every case very close links exist between the management and the
custodian bank. For this reason the existing funds are granted a delay of two
years to adapt their organization to the new legislation.17
Contrary to the present Act, which does not contain any specific requirements
with respect to the qualification and expertise required of fund managers, the
new Act provides that fund managers shall be of good reputation and be qualified
to execute their duties.' 8
Since the protection of the investors is dependent on the transparency of the
management, the information that the managing company will have to provide
them has been extended, and new requirements have been added in this respect.
Accordingly, the rights of the investors to obtain information from the management are reinforced.19
Pursuant to its intent to adapt Swiss law to generally recognized standards,
f. Fiscal year.
g. Offices where the prospectus, the regulations and the annual reports are deposited

and may be obtained.
h. Media of publication (Swiss official gazette and one daily or weekly newspaper
at least) and form of the publications that concern the fund.
i. Duration of the fund, and delay of termination to be observed by the management

company and custodian bank.
k. Subdivision of the fund in segments (umbrella funds).
I. Accounting currency.

m. Redemption delays applicable to real estate funds and mortgage funds.
n. Conditions governing the delays for the units' redemption.
15. New Act on Investment Funds, 1994 F.F. II, arts. 9, 17.

16. Council Directive of 20 December 1985 on the Coordination of Laws, Regulations and
Administrative Provisions Relating to Undertakings for Collective Investment inTransferable Securities 85/611/EEC, art. 10 [hereinafter EC Directive].
17. New Act on Investment Funds, 1994 F.F. II, art. 75, para. 6.

18. Id. art. 9, para. 5.
19. Id. art. 26.
WINTER 1994
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the new Act will compel management to issue a prospectus and remit it free of
charge to any investor prior to the investor's subscribing to the fund's units.2 °
It shall contain the fund's regulations and the information prescribed by the
European Union's legislation, 2' which includes organization of the fund, investment policy, description of the commissions received and the method applied to
calculate the issuing and redemption prices, and be verified by the independent
auditors of the fund.22 The management of the funds will have to supply not only
an annual report but also a semi-annual report and to publish the issuing and
redemption prices regularly.
Under the present legislation, the managing company is obliged to manage
the fund's assets itself. It appears, however, that numerous fund managers wish
to be authorized to delegate some or all investment decisions. The new Act
answers this request by authorizing such delegation, provided the investment
policy is still determined by the management of the fund, which remains fully
responsible towards the investors.23

D.

INVESTMENT RULES

The amendment of the investment rules constitutes the central issue of the
revision of the Act. This soon-to-be regulated field is subject to constant and
rapid evolution. The new Act sets forth general principles only. The details are
regulated through ordinances issued by the Federal Council, the details of which
will in turn be filled in by ordinances of the Federal Banking Commission. 24
According to the new Act, investment funds are divided into three categories:
funds compatible with the European Union's rules, other funds, and real estate
funds.
The EC directive 25 at this time regulates only funds in "transferable securities";
the new Act has adopted this terminology for the funds of the first category. It
comprises investments in all transferable securities issued in numbers and listed
at stock exchanges or on other regulated markets open to the public. 26 The Federal
Council may authorize other investments for these funds, in particular if and
when they will be authorized by the relevant European legislation concerning
these types of funds.
The new Act retains the principle of diversification of risks, 27 which is also
imposed by the EC directive.2" However, upon certain conditions, and to a certain
20.
21.
22.
23.
24.
25.
26.
27.
28.

Id. art. 50.
EC Directive, supra note 16, arts. 27, 28; cf. EC Directive annex A.
New Act on Investment Funds, 1994 F.F. II, art. 53.
Id. art. 11.
Id. art. 43.
EC Directive, supra note 16.
New Act on Investment Funds, 1994 F.F. II, art. 32.
Id. art. 33.
EC Directive, supra note 16, art. 22.

VOL. 28, NO. 4

REGIONAL DEVELOPMENTS

1129

extent, the Act will authorize the use by fund managers of investment techniques
and instruments that are presently prohibited:
-borrowing of funds
-pledging the fund's assets
-investment in other funds which may be managed by the same management
company
or whose use is restricted:
-securities lending
-use of derivatives such as options and futures for hedging purposes.
However, short sales remain prohibited for this type of funds.29
The Federal Council and the Federal Banking Commission will issue ordinances
detailing these limits and investment restrictions. The drafts of these ordinances
are not yet publicly known, but it is almost certain that their content will be very
close to the rules adopted in the European Union for EC compatible funds.3 °
Swiss legislation has moved significantly due to the opportunities offered to
fund managers to create funds, which are not limited to transferable securities
or real estate. Henceforth, it will be possible to set up funds investing in options,
futures, precious metals, commodities, mortgages, or funds of funds.
The criteria that distinguish them are the particular level of risk that they carry
due to limited diversification of risks, the particular volatility of the investments,
the placement in investments with limited access to the market, or the like. The
definition given in the new Act is intentionally broad, and the Federal Council
will issue specific rules applicable to each type of fund so identified. For the
protection of the investors, specific professional qualifications will be required
from promoters of such funds. In addition, the denomination of the fund, warnings
contained in the prospectus, and the publicity for these funds shall draw the
attention of the investors to their particularities. Finally, subscriptions to these
funds' units shall be exclusively by written agreement stating the specific risk
of the investment. 3'
The new Act contains limited amendments to the rules applicable to real estate
funds. Their purpose is to improve the valuation of the assets and prevent problems
arising from the illiquidity of the investments. Accordingly, the independent and
permanent experts of the funds will henceforth be appointed by the supervisory
authority, and investments in real estate abroad will only be authorized if a
satisfactory valuation can be guaranteed. The redemption of the units shall be
subject to twelve months' prior notice.3"

29.
30.
31.
32.

New Act on Investment Funds, 1994 F.F. II, art. 34.
EC Directive, supra note 16, arts. 21, 22, 24, 42.
New Act on Investment Funds, 1994 FF. II, art. 35.
Id. arts. 36, 39, 41.
WINTER 1994
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E. FoREIGN

FUNDS

Due to the importance of these funds, it appears necessary to regulate them
in the Act itself and not, as it is presently the case, through an ordinance. 33
Whatever form of organization the foreign investment fund chooses, the distribution of its units in Switzerland or from Switzerland is subject to the Act if it
constitutes a collective investment scheme where the investor is entitled to demand
the redemption of units from the fund itself or from an entity linked to the fund.
The foreign investment is also subject to the Act if it is subject in its country of
origin to the supervision of investment funds.34
The main amendments introduced in the new Act relate to the Swiss representative of foreign funds and the conditions of authorization. Under the present legislation only Swiss banks can apply and be authorized to act as representatives of
foreign funds. The new Act has not maintained this privilege. Henceforth any
individual or corporation having its domicile or legal seat in Switzerland may
be authorized, provided it complies with the requirements of professional qualification and financial soundness that the Federal Council shall detail.
According to the present legislation, foreign investment funds not subject in
their country of origin to a supervision equivalent to the one exercised in Switzerland, 36 could nevertheless be authorized to solicit the public in and from Switzerland under certain conditions. 37 The protection of the investors has led to more
restrictive rules in this respect. Thus, the new Act provides that only foreign
funds subject to supervision comparable to Swiss supervision will be authorized
to solicit the public in or from Switzerland. 38 Foreign funds that do not meet this
condition but that were authorized before the December 31, 1991, cutoff date
will not be compelled to adapt to this requirement.39
According to the ordinance on foreign investment funds presently in force,
only foreign funds whose organization and investment policy are identical to
those applicable to Swiss funds can be authorized in Switzerland for public distribution. The new Act is more liberal since it only requires them to be comparable. 40
Finally, in view of the possible conclusion of international treaties providing
for reciprocity and equivalence of legal requirements and supervision, in particu33. Ordinance on Foreign Investment Funds, R.S. 951.312.
34. New Act on Investment Funds, 1994 F.F. II, art. 44.
35. Id. art. 45.
36. According to the Federal Banking Commission, countries that do not provide equivalent
supervision include Netherlands Antilles, the Bahamas, Bermuda, Grand Cayman, Guernsey, Jersey,
Liechtenstein, and Panama. FEDERAL BANKING COMM'N ANN. REP. 282 (1992).
37. R.S. 951.312, art. 4(a). "[I]n case the investment fund, at his head office, is not subject
to governmental supervision similar to that provided by Swiss law, the custodian bank shall take
care that only such investments and expenditures are made as are permitted under the fund regulations
or the by-laws." Id.
38. New Act on Investment Funds, 1994 F.F. II, art. 45, para. 2.
39. Id. art. 45, para. 6.
40. Id. art. 45, para. 2.
VOL. 28, NO. 4
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lar with countries of the European Union, the new Act admits that funds already
authorized by the supervisory authority of their country of origin will not be
required to apply for an authorization. Mere notification to the Swiss supervisory
authority will be sufficient. 4'
F. OTHER PROVISIONS

Besides the main amendments discussed above, the new Act introduces numerous other provisions relevant to this analysis. One such is the decision to subject
in-house portfolios to the Law.42 Under this designation numerous banks have
formed collective portfolios that enable them to manage with efficiency the assets
of the clients who have given their banks discretionary power of management.
Until now, since the banks do not solicit the public for their in-house portfolios,
they were not subject to the law. For this reason, in-house portfolios constituted
very flexible management instruments that the banks appreciated. 43 Another innovation concerns the possibility for distributors independent from the managing
company and from the custodian bank to distribute fund units. 44 This activity
will be subject to prior authorization by federal banking supervisors.
The new Act broadens the powers and duties of the supervisory authority, the
Federal Banking Commission. Its new tasks include the duty to examine the
prospectus, to authorize any amendments made to the fund regulations, and to
appoint the independent experts of real estate funds. The new Act also recognizes
the right of the supervisory authority to cooperate with foreign supervisory authorities and to exchange information upon certain conditions.45
The rights of the investors have not been extensively amended. They retain
their rights to obtain information. Nevertheless for certain types of funds, in
particular real estate funds and mortgage funds, their right to have
their units
47
4
redeemed at any time has been restricted ' and even suppressed.
IV. Taxation
Swiss taxation has often been cited as being one of the reasons justifying the
establishment by Swiss banks of funds abroad. The amendments to the Federal

41. Id. art. 45, para. 5.
42. Id. art. 4.
43. The Federal Banking Commission reported that in 1987 there were 89 in-house portfolios
(one-third having been formed after 1985), which represented assets of Sfr 3.3 billion. 1993
F.F, I, at 204.
44. New Act on Investment Funds, 1994 F.F. II, arts. 22 et seq.
45. Id. art. 63.
46. Id. art. 42, para. 2. In a real estate fund, the investor can request redemption of units with
a prior notice of 12 months for the end of the fiscal year of the fund.
47. Id. art. 25. The regulation of mortgage funds can exclude any right for the investors to
request redemption of units.
WINTER 1994
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Act on Stamp Duty that entered into force on April 1, 1993,48 suppressed the
stamp duty (0.9 percent) due on the issuance of units of Swiss funds. These
amendments are an improvement but, according to the financial circles, it is
largely insufficient.
The main problem remains the withholding tax of 35 percent levied on all
Swiss source income. 49 The Swiss Parliament, through a motion, has requested
the Federal Department of Public Economy to reduce the rate of the withholding
tax for investment funds, but so far nothing has changed.
On January 1, 1995, a value added tax (VAT) will become applicable in Switzerland by an ordinance of the Federal Council. ° It provides that the remuneration
that the investment fund management company receives is exempted from the
tax. 5' However, the remuneration of the custodian bank will apparently be subject
to the tax.
V. Conclusion
The need to revise the Act has been generally well accepted, and the new Act
has been favorably received in financial circles. It constitutes a modem instrument
of management capable of restoring the competitiveness of Switzerland since it
not only allows the creation of funds compatible with the European Union legislation, but enables fund managers to set up funds with a large variety of investment
policies. Nevertheless it seems unrealistic to imagine that the activity transferred
to Luxemburg will be repatriated to Switzerland.
Many share the opinion of president Silvio de Capitani, of the Federal Banking
Commission, that the new Act comes too late. At the 1994 annual press conference
given by the Federal Banking Commission Mr. de Capitani declared that the
objective of the new Act is "to restrain" the transfer
of this activity to Luxemburg,
52
which he qualifies as being "spectacular."
The major disadvantage that remains, and that the new Act cannot alleviate,
concerns the impossibility for Swiss funds to benefit from the free marketing of
their units in the European Union. On December 6, 1992, the Swiss people
refused to adhere to the European Economic Area, which would have placed
Switzerland in a situation equivalent to the other European countries and allowed
it to compete freely. Now the hope is that the Swiss government will be able to
conclude bilateral agreements. Only by this means will Switzerland cease to be
the best business provider for Luxemburg funds.

48.
222.
49.
50.
51
52.

1993

RECUEIL OFFICIEL DES LOIS ET ORDONNANCES DE LA CONFEDERATION SUISSE I,

at

Federal Act on Withholding Tax, R.S. 642.21, art. 4, para. 1.
Ordinance of the Federal Council Governing the Value Added Tax of October 28, 1993.
Id.art.
13, para. 16(f).
Silvio de Capitani, quoted in AGEFI, April 21, 1994.

VOL. 28, NO. 4

